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The article will also be used as an in-
tegral part of graduate education, i.e.
to enhance the graduate student's
knowledge in the use of radiogenic iso-
topes and isotopic applications in

Oceanopraphy and Earth Sciences, as -

well as train the studentsin the prac-
tical use of such sophisticated instru-
ments, In addition, the article will be
used in courses containing basic sci-
ence material and direct application of
research results obtained by the pro-
fessor In thelr specialized field of
oceanography or geology. Application
received by Commissioner of Customs:
November 10, 1977. ' -
Docket Number: 78-00045. Appli-
cant: Massachusetts Institute of Tech-
nology, 77 Massachusetts Avenue,
Cambridge, Mass, 02139. Article: Ca-
lorimetric experimental furnace with
20 water cooled steel elements, includ-
ing burner, front and chimney end sec-
tions and accessories. Manufacturer:
International Flame Research Foun-
dation, The Netherlands. Intended use
of article: The article iIs intended to be
used for studies of fossil fuels includ-
ing coal, coal derived fuels, petroleum
fuels ‘and synthetic fuéls. The experi-
ments to be conducted will involve the
preparation and combustion of various
fuels in a pilot scale combustion re-
search facility, equipped to provide
detafl information on combustion,
heat transfer and pollutant emission
characteristics. The Department of
Chemical Enginerring Graduate and
Undergraduate programs in Fuel Engi-
neering and Principles of Combustion
will involve laboratory and experimen-
tal courses which make use of the arti-
cle. Application recelved by Commis-

sioner of Customs: November 8, 1977.
(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-

Free Educational and Scientific Materlals.)

RicHarp M. SEPPA,
Director, Special Import
Programs Division.
[FR Doc. 77-34401 Filed 11-30-77; 8:45 am]

[3510-12]

National Ocosnic and Atmospheric
Administration

COASTAL ZONE TMANAGEMENT PROGRAM OF
STATE OF NHODE ISLAND

Public Hoarings on Draft Environnfontal Impact
Statoment

Notice Is hereby given that the
Office of Coastal Zone Management,
National Oceanic and Atmospheric
Administration (NOAA), U.S. Depart-
ment of Commerce, will hold public
hearings for the purpose of receiving
comments on the-draft environmental
impact statement for the Coastal Man-
agement Program of the State of
Rhode Island.

The hearings will be held on
Wednesday, December 14, 1977, at the

*

NOTICES

State House in room 313 in Provi-
dence, R.I; and on Thursday, Decem-
ber 15, 1977, at the University of
Rhode Island at Independence Hall in
Kingston, R.I. Each of the hearings
will begin at 7:30 p.m.

The views of interested persons and
organizations are solicited. These may
be expressed orally or in written state-
ments.

Presentations will be scheduled on a
first-come, first-served basis, but may
be limited to a maximum of ten min-
utes or as otherwise appropriate. Pri-
ority will be given to those with writ-
ten statements. Time will be available
at the end of the meeting for persons
without statements to present -their
views orally. The Office of Coastal
Zone Management staff may question
any speaker following presentation of
his/her statement, No verbatim tran-
script of the hearing will be main-
tained, but staff present will record
the general thrust of the remarks.

Persons or organizations wishing to
be heard on ‘this matter should con-
tact the Office of Coastal Zone Man-
agement as soon as possible so that an
appearance schedule may be drawn up
and definite times established for pre-
sentations. Please contact: .

June Cradick, National Oceanic and Atmo-
spheric Administration, Office of Coastal .
Zone Management, 3300 Whitehaven
Street NW., Washington, D.C. 20235, 202-
634-4242, .

Written comments may also be sub-
mitted by mail to the Office of Coastal
Zone Management. ‘Such comments
should be received before January 10,
1978, to assure adequate consideration
for inclusion in the final environmen- -
tal impact statement.

Copies of the draft environmental
impact statement may be obtained by
contacting "the Office of Coastal Zone
Management or:

Daniel Varin, Statewide Planning Program,
Department of Administration, 265 Mel-
rose Street, Providence, R.I. 02807.

Comments may address the adequa-
cy of the impact statement and/or the
nature of the Rhode Island Coastal
Management Program.

Following consideration of the com-
ments received at these hearings, as
well as written comments submitted,
the Office of Coastal Zone Manage-
ment will prepare the final environ-
mental impact statement pursuant to
the National Environmental Policy
Act of 1969 and implementing guide-
lines. =

Dated: November 22, 1977.

‘R. L. CARNAHAN,
Acling Assistant Administrator
JorAdministration.

[FR Doc. 77-34398 Filed 11-30-77; 8:45 am]

.

[3510-17]
Office of the Secretary

ADVISORY PANELS FOR THE NEW ENGLAND
AND MID ATLANTIC FISHERY MANAGEMENT
COUNCILS '

Establishmont

In accordance with the provisions of
the Federal Advisory Committee Act
(6 U.S.C. App, I (Supp. V., 1975)), and
the Office of Management and Budget
Circular A-63 of March 1974, and after
consultation with the OMB, the De-
partment of Commerce has deter-
mined that the establishment of the
Advisory Panels for the New England
and Mid Atlantic Fishery Management
Counclils is in ‘the public interest in
connection with the performance of
duties imposed on the Department by
the Fishery Conservation and Mannge-
ment Act of 1976, Pub. 1. 94-265 (16
U.S.C. 1852).

Each Panel will provide its parent
Council with pragmatic advice In coun-
sel of the people most affectéd by the
Council’'s management activitles on
matters of fishery management policy,
on the preparation of fishery manage-
ment -plans, on thelr vlews prlor to
submission to the Secretary, and on
their effectiveness in operation.

Each Panel will consist of approxi-
mately 125 members who are elther
actually engaged in the harvest, pro-
cess or consumption of, who are
knowledgeable and interested in the
conservation and management of fish-
ery resources. Members of each Panel
will be appointed by thelr respective
Council.

The Panels will function solely as
advisory bodles, and In compliance
with' the provisions of the Federal Ad-
visory Committee Act. Coples of each
Panel’s Charter will be filed under the
Act with the concerned congressionnl
committees. Inquirles regarding this
notice may be addressed to the Com-
mittee Liaison Offlcer, National Oce-
anic and Atmospheric Administration,
U.S. Department of Commerce, Rock-
ville, Md. 20852,

Dated: November 25, 1977.

G. W. CHAMDERLIN, Jr.,
Assistant Secretary
Jor Administration,

.« [FR Doc, 77-34572 Filed 11-30-77; 8:45 am]

[3125-01] -
COUNCIL ON ENVIROMMENTAL
QUALITY
NATIONAL ENVIRONMENTAL POLICY ACT
Adminlstrative Intorpretation
NoveripeER 28, 1077,

AGENCY: Council on Environmental
dQuaJiby. Executivé Office of the Presl-
ent.
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®ACTION: Information Only: Publica-
tion of Memoranda to Heads of Agen-
cles Interpreting the National Envi-
ronmental Policy Act,

SUMMARY: The Council on Environ-
mental Quality has periodically issued
Memoranda to Heads of Agencies, con-
taining the Council’s legal views on
specific questions involving the Na-
tional Environmental Policy Act (42
U.S.C. 4321 et seq.). These memoranda
represent the considered views of the
Council, which is the agency having
the principal responsibility for provid-
ing administrative interpretation of
NEPA to all federal agencies. Execu-
tive Order 11514 as amended by Ex-
ecutive Order 11991 (May 24, 1977).
Certain of these memoranda have
been the subject of considerable public
demand. In order efficiently to re-
spond to such public requests, the.
most requested memoranda to heads
of agencies (issued by the Council be;
tween August, 1976 and August, 1977)
are reprinted in this issue of the Fep-
ERAL REGISTER. :

FOR FURTHER INFORMATION
CONTACT: :

Nicholas C. Yost, Acting General
Counsel, Council on Environmental
Quality, 722 Jackson Place NW.,
‘Washington, D.C. 20006; 202-633-
7032.
Nicmoras C. YosT,

Acting General Counsel

- Avcusr 11, 1977,
MEMORANDUZL -
- To: Heads of All Agencies.
Subject: Interim Guidance to Federal Agen-
cies on Referrals to the Council of Proposed
Federal Actions Found to Be Environmen-
tally Unsatisfactory. -

Under Section 309 of the Clean Air Act,
the A tor of the Environmental
Protection Agency is directed to review and
comment publicly on the enyironmental im-
pacts of proposed federal actions, including
actions for which environmental impact
statements are prepared under the Natlonal
Environmental Policy Act. The scope of the
Administrator’s review extends to any
impact addressed in legislation administered
by EPA. If at the conclusion of this review
the Administrator determines that the pro-
posed action is “unsatisfactory from the
standpoint of public health or welfare or en-
vironmental quality,” he Is directed by Sec-
tion 309 to refer the matter to the Councll
on Environmental Quality.

Simflar reviews.of environmental impact
statements, including judgments on the ac-
ceptability of anticipated environmental fm-
pacts, are made by other federal agencles
under Section 102(2)(C) of NEPA and the

Council's Section 102(2)(C) guidelines, 40.

CFR 1500.9-1500.11. Under NEPA, these re-
views must be made available to the Presl-
dent, the Council and the public. Thus,
while EPA {s given 2 mandatory responsibil-
ity to refer certain matters to the Counell,
authority to refer matters to the Counecil is
available to all agencies with relevant exper-
tise - under the National Environmental
Policy Act.

NOTICES

The Councll has never adopted procedures
for recelving and handling referrals to {t of
proposed federal actions which have been
found to be environmentally unsatisfactory
by EPA or another federal agency. It {s our
Intention to do so now, inftially ih the form
of the Interim guldance which Is attached.
As you know, in compliance with Executive
Order No. 11951-(May 24, 1877), we are In
the process of developing regulations Imple-
menting NEPA generally. More formal re-
ferral procedures will be Included In such
regulations.

The interim procedures in the attached
memorandum thus have two purposes:

1. They are Intended to gulde_the process
until the adoption of formal regulatfons.

2. They are presented for use by all agen-
cles so that the {final regulations, when
adopted, will reflect our experience and col-
lective wisdom.

In Executive Order No. 11981, the Presl-
dent directed the Councll to develop proce-
dures in its NEPA regulations “for the re-
ferral to’the Councll of conflicts between
agencles concerning the implementation of
the Natlonal Environmental Policy Act of
1969, as amended, and Section 309 of the
Clean Alr Act, as amended, for the Counell's
recommendation as to their prompt resolu-
tion.” The procedures In the Interlm guld-
ance for Section 309 referrals by EPA and
similar referrals by other agencles are &
Iirst step In fulfilling the President's diree-
tive.

‘We appreclate your antlclpated coopera-
tion in making the procedures In the [nter-
im guidance work and In alding us In devel-
oping the final regulations.

CHANLES WARREN,
Chairman.

"Avcusr 11, 1977,

INTERDM GUIDANCE TO FEDERAL AGENCIES ON
REFERRALS TO THE COUNCIL OF PROPOSED
FEDERAL AcTIONS Founp To Be EXNVIRON-
MENTALLY UNSATISPACTORY

1. Purpose. This guldance establishes pro-
cedures for the referral to the Council on
Environmental Quality of interagency dis-
agreements over proposed major federal ac-
tlons that might cause unsatisfactory envi-
ronmental effects. The purpose of this guld-
ance Is to provide a basls for the early reso-
lution of such disagreements.

Under Section 309 of the Clean Alr Act,
the Administrator of the Environmental
Protection Agency s dirccted to review and
comment publlcly on the environmental {m-
pacts of proposed federal actlons, Including
actions for which environmental Impact
statements are prepared under the National
Environmental Polley Act. If at the conclu-
slon of this review the Administrator deter-
mines that the proposed actlon Is "'unsatls-
factory from the standpoint of publle

health or welfare or environmental qual- °

ity,” he Is directed by Section 309 to refer
the matter to the Councll on Environmental
Quality,

. Similar reviews of environmental impact
statements, Ineluding judgments on the ac-
ceptabllity of antlclpated environmental fm-
pacts, are made by other federal agencles
under Section 102(2)(C) of NEPA and the
Council's section 102(2)(C) guldelines, 40
CFR 1500.9-1500.11. Under NEPA, these re-
views must be made avallable to the Presl-
dent, the Councll and the publle. _

This guldance provides procedures for
EPA or other federal ngencles to refer to
the Council proposed major federal act{ons
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which the referring agency believes to be
cnvironmentally unsatisfactory. The guid-
ance establishes procedures for the early
notice of possible referral, for the timing
and content of referrals, for any response
by the proposing agency, and for Council
oaction.

It Is the Council’'s policy that these envi-
ronmental referrals should reflect an agen-
cy's careful determination that the pro-
posed action ralses significant environmen-
tal issues of national importance. In deter-
mining what kinds of environmental objec-
tions to a propesal are appropriate to refer
to the Council, agencies should weigh the
proposal’s feared environmental impacts in
terms of thelr possible violation of national
cnvironmental standards and policies
(where they exist) and thelr severity, geo-
graphlcal scope, duration and precedential
Importance. Referrals should only be made
to the Council after concerted, timely, but
unsuccessful attempts to resolve differences
with the proposing agency. The nature of
the Councll’'s response to referrals will be
commensurate with the significance of the
proposed kctions and thelr possible impacts.

2. Definitions. The following definitions
opply to these guldelines:

(a) “Council” means the Council on Envi-
ronmental Quallty. ’

(b) “Lead agency” means the federal
ogency which has prepared or has taken the
lead role among federal agencles in prepar-
I&gs the environmental {mpact statement

).

(c) “Referring agency” means the federal
agency which has referred any proposal to
the Council after a determination that the
proposal {s unsatisfactory from the stand-
point of public health or welfare or environ-
inental quality. ,

(d) “Proposal” Includes:

(1) With respect to the Environmental
Protection Agency, any proposed legislation,
project, action, or regulation as those terms
are used In Section 309(a) of the-Clean Air
Act, and

(2) With respect to all other agencies, any
proposed major Federal action to which sec-
tion 102(2)(C) of the National Environmen-
tal Policy Act applles.

3. Procedure for referrals and response ANl
agencles subject to NEPA or section 309 of
the Clean Alr Act shall comply with the fol-
lowing procedures {n making referrals to the
Council: " -

(a) The referring agency shall advise the
lead agency at the earliest possible time
that it intends to refer a proposal to the
Councll unless the proposal is changed as
the referring agency recommends. Such
advice shall be Included in the referring
agency’s comments on the lead agency’s
draf{t EIS In all cases except where the draft
EIS contains fnsufficlent Information to
permit an assessment of the proposal’s envi-
ronmental acceptabflity. (Where such
needed Information Is not contained in the
draft EIS, the referring agency shall identi-
Iy the needed information and request that
it be made avafilable by the lead agency at
the carllest possible time.) Coples of such
advice shall be sent to the Council.

(b) The referring agency shall deliver its
referral to the Council not later than
twenty-five (25) days after the {inal EIS has
been made avaflable to the Council, com-
menting agencles, and the public. Except
where an extension has been granted by the
lead agency, the Councll will not accept a
referral subsequent to that date.

(c) The referral shall consist of: _
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.of the following actlons:
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(1) A copy of the letter sipned by the head
of the referring agency which has been de-
livered to the lead sgency informing the
lead agency of the referral, the reasons for
It, and requesting the lead agency take no
action to implement the proposal until the
referral is acted upon by the Councll The
letter shall include a copy of the document
referred to in paragraph 3(e)ii) below.

(1) A statement supported by evidence as
to the specific facts, or controverted facts,
leading to the conclusion that the proposal
Is unsatisfactory from the standpoint of
public health or welfare or environmental
quality, The statement shall (A) identify
any material facts in controversy as well as
Incorporate (by reference if appropriate)
agreed upon facts, (B) identify any exlsting
environmental laws or policles which would
be violated by the proposal, (C) present the
reasons the referring agency believes the
proposal Is environmentally unsatisfactory,
(D) contain a finding by the agency as to
whether the Issue raised is one of national
importance because of the threat to nation-
al environmental resources or policies or for
some other reason, (E) review the steps
taken by the referring agency to bring its
concerns to the attention of the lead agency
at the earliest possible time, and (F) give
the referring agency's recommendations as
to what mitlgation, alternatives, further
study, or other course of action (including
abandonment of the proposal) are necessary
to remedy the situation. ~

(d) Not later than twenty (20) days after
the dellvery of the referral to the Counecil,
the lead agency may deliver a response to
the Courcll and the referring agency. Upon
application to the Council by the lead
agency and upon assurance that the propos-
al will not go forward In the interim, the
Councll may extend this period of time. The
response shall address fully the issues raised
in the referral, shall be supported by evi-
dence, and shall give the lead agency’s re-
sponse to the referring agency's recommen-
dations.

(f) After receipt of the referral and any
response, the Council may take one or more

(1) Conclude that the process of referral
and response has successfully resolved the
problem;

(i) Initiate discussions with the agencies
with the objective of m¥diation with refer-
ring and lead agencles;

(lif) Hold public meetings or hearings to
obtain additional views and information:

(iv) Publish its findings and recommenda-
tions (including where appropriate a finding
that the submitted evidence does not sup-
port the position of an agency); or ’

(v) On matters of clear national impor--

tance, submit the referral and the response
together with the Council's recommenda-
tlons to the President for decision.

MEMORANDUNS TO HEADS OP AGENCIES ON AP-
PLYING THE EIS REQUIREMENT TO ENVIRON-
MENTAL IMPACTS ABROAD i

+ SEPTEMBER 24, 1976.

In recent months the Council has been in-
volved In discussions with' several agencles
concerning the application of the EIS re-
quirement in NEPA to U.S. actions with slg-
nificant environmental impacts abroad (the
high seas, the atmosphere, and other areas
outslde the jurisdiction of any nation; and
other countries). We have noted different
interpretations and practices among severa]
agencles on this issue, and consequently
have seen Impact statements filed which re-
flect varying degrees of conslderation of the

NOTICES

Impacts abroad of U.S. actions (whether the
actions are taken or the decisions made in
the United States or abroad). 5

In order to encourage a consistent applica-
tion of NEPA to all major federal actions,
the Council is issuing the attached Memo-
randum on the Application of the EIS Re-
quirement to Environmental Impacts
Abroad. In it, we advise that NEPA requires
analysis and disclosure in_environmental
statements of significant impacts of federal
actions on the human environment—in the
United States, in other countries, and in
gr:eas outside the jurisdiction of any coun-

V.

We believe that by taking account of
likely impacts abroad before deciding on a
proposal for action, federal agencies can
obtain the same benefits of NEPA review
that accompany the developtent of pro-
jects or actions' with domestic impacts.
Moreover, we believe such analyses can be
accomplished without imposing U.S. envi-
ronmental standards on other countries,
and without interfering with the execution
of foreign policy. To the contrary, such
analysis and disclosure can provide useful
information to cooperating governments. Fi-
nally, if agencies undertake these analyses

.in cooperation with involved foreign govern-

ments, T.S. agencles can promote interna-
tional approaches to environmental protec-
tion as recommended in the Stockholm Dec-
laration and elsewhere.
. We recommend that agencies which take
actions abroad and/or which take actions in
the United States with potential significant
environmentdl impacts sbroad consult as
necessary with the Council or the Council’s
staff concerning specific procedures, propos-
als or programs which may be affected,

Russert W. PeTERSON,
‘ Chatrman.

DMEMORANDUL ON THE APPLICATION OF THE
EIS REQUIREMENT T0 ENVIRONMENTAL Int-
PACTS ABROAD OF MAJOR FEDERAL ACTIONS

SErTEMBER 24, 1976.

NEPA requires analysis of significant en-
vironmental impacts of.proposed major fed-
eral actions on the quality of the human en-
vironment. The “human environment” is
not limited to the United States, but in-
cludes other countries and areas outside the
Jurisdiction of any 'country (e.g., the high
seas, the atmosphere). The Act contains no
express or implied geographic limitation of
environmental impacts to the United States
or to any other area. Indeed, such a limita-_
tion would be inconsistent with the plain
language of NEPA, its legislative purpose,
the tg:ouncﬂ’s Guldelines, and judicial prece-
dents. =

In a statute which in other sections refer
specifically to the national environment,!
use of the term human environment in sec-

. tlon 102(2)(e) reflects an intent to cover en-
vironmental impacts beyond U.S. borders.
This interpretation is consistent with
NEPA's stated purpose, declared in the pre-
amble to the Act, to “‘encourage productive
and enjoyable harmony between man and
his environment; to promote efforts which

~ will prevent or eliminate damage to the en-
vironment and blosphere and stimulate the
health and welfare of man.” It is also consls-
tent with Congress’ recognition in section
101 of “the profound impact of man's activ-
ity on the interrelations of all components
of the natural environment ®* * * and * * *
the critical importance of restoring and

See, e.g., secs. 101(b)(2), 101(b)(4), 201.

maintaining environmental quality te the ©

overall welfare and development of man.”
Applying the EIS requirement to impacts
abroad also implements the mandate In see-
tion 102 to all agencles to “recognize tho
worldwide and long range character of envi-
ronmental problems.” In sum, the broad
language of section 102(2XC) as well ns the
explicit congresslonal determination thont
our national environmental pollcy must
have a global perspective glves section
102(2)(C) a wide scope.

The legislative history of NEPA supports
the Inclusion of impacts globally and In
other countries within the scope of the EIS
requirement. A 1968 “Congressional White
Paper on a National Pollcy for the Environ-
ment,” summarizing the jolnt House-Senato
colloquium on natlonal environmental
policy that led to NEPA's Introductlon, and
inserted into the record by Senator Jackson
during debate, stated, “tallthough the Influ.
ence of the U.S. policy will be limited out-
slde its own borders, the global character of
ecological relationships must be tho guldo
for domestic activitles.”* Both the Housoe
and the Senate reports on NEPA, roflccting
the testimony of numerous witnesses at the
hearings, recognized the statute’s global
perspective.? Statements to the snme effect
were made during the floor debates, includ-
ing an explanation by Senator Jackson of
NEPA's statement of environmental Polley:

“What Is Involved [in NEPA] Is a congres-
slonal declaration that we do not Intend, as
& government or as a people, to initlate ac-
tions which endanger the continued exls-
tence or the health of mankind: That we
will not intentionally Initiate action which
will do irreparable damage to the alr, land
and water which support Iife on earth.’+

The House Merchant Marine and Fishor-
les Committee durlng overslght hearlngs

*specifically refected the argument that
NEPA should not be applled to actlons oc.
curring within the jurisdiction of another
nation:

“Stated most charitably, the commlitteo
disagrees with thls interpretation of NEPA.
The history of the act makes it quite clear
that the global effects of environmental do-
clslons are inevitably a part of the declslon-
making process and must be consldered In
that context.”s

The Councll has conslstently applled
NEPA to U.S. internatlonal activitles and
has urged federal agencles to recognlzo tho
Act’s global perspective. In its flrst Annuanl
Report, for example, the Councll pointed
out that NEPA “dlrected all apenclés of the
Federal Government to recognize the world-
wide and long-range character of environ-
mental problems.”* In 1971 the Council's
Legal Advisory Committee speclfically
urged federal agencles to apply NEPA to
thelr actions In forelgn countrles. The

2115 Cong. Rec. 29082 (Oct. B, 1060).

*See, e.g, Sen. Rep. No. 01-205, Dist
Cong., 1st sess., at 17, 43-45 (1060): H.R.
Rep. No. 91-378, 91st Cong., 1st sess,, at 5, 7
(1969).

*115 Cong. Rec. 19009 (July 10, 1069); sco
also 115 Cong. Rec. 14347 (May 20, 1069);
115 Cong. Rec. 26575-16476 {Sept. 23, 1060);
115 Cong. Ree. 20056 (Oct. 8, 1060),

*H.R. Rep. 92-316, 92nd Cong., 1st gess., at
32-33 (1971).

*CEQ, Environmental Quallty—1070, at
200 (1970,

"Legal Advisory Committee Report to the
Presldent’s Councll on Environmental Qual-

~ ity, at 13-17 (December 1971).
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Council's 1973 Guidelines require the assess-
ment of “both the national and internation-
al environment.”* The Fifth Annual Report
reviewed agencies’ experience in applying
the EIS process to U.S. actions abroad.* In
1976 the Council reported on one of the
benefits of this experience—the growth of
environmental impact assessment proce-
dures in other countries. Z

Accordingly, some federal agencies have
provided in their NEPA procedures for the
preparation of environmental statements
when agency actions cause significant envi-
ronmental impacts beyond U.S. borders,*
and impact statements have been prepared
on U.S. actions in foreign eountries.® More-
over, the courts® and virtually every legal
commentary addressing the subject** have
supported the Council’s bellef thad an envi-
ronmental statement is required whenever
U.S. actions would have significant environ-
mental jmpacts on the U.S,, on global re-
sources, or on foreign countries.

Of course, significant indirect as well as
direct impacts must be considered. 40 CFR
1500.8(a)(3)(ii) (1975); City of Davis v, Cole-
man, 521 F. 2d 661, (9th Cir., 1975); see
CEQ, Environmental Quality—1974, at 410-
11 (1974). > -

*40 CFR sec. 1500, 8(a)(3)(i) (1975).

*CEQ, Environmental Quality—1974, at
399-400 (1974).

*CEQ, Environmental Quality—1975, at
653-54 (1976).

uSee, e.g., 38 FR 34135-46 (1973) (Coast
Guard); 37 FR 19167-68 (1972) (Department
of State); 41 FR 26913-26919 (1976) (Agency
for International Development).

=See, e.g., Department of Transportation,
draft EIS, Darien Gap Highway (March

1976); Department of the Interior, final

EIS, Alaska naturat gas transportation
system (March 1975),
“In Wilderness Society v. IMorton, 463 G.

“2d 1261 (D.C. Cir. 1972), the court granted

standing to Canadian intervenors concerned
with the trans-Alaska pipeline, holding that
the intervenors' interest in the significant
impacts of the pipeline in Canada were
within the zone protected by sec. 102(2)(c).
In Sierre Club v. Coleman, 405 F. Supp. 53
(D.D.C. 1975), the court held, inter alia,
that DOT's impact assessment on portions,
of the Pan-American Highway was deficlent’

because it failed to address the environmen- -

tal impacts of alternative highway corridors
through Panama and Columbla. Since the
significant impacts of corrider alternatives
lay exclusively in Panama and Columbia,
the case necessarily holds that Impacts in
foreign national territory are within the
scope of sec. 102(2)(C).

“See, e.g., Committee on Environmental
Law of the Section on “International and
Comparative Law of the American Bar Asso-
ciation, Opinion on the International Scope
of NEPA (July 1971); Strausberg, the Na-
tional Environmental Policy Act and the
Agency for International .Development, T
Int’l. Law. 46 (1972); Robinson, Extraterri-
torial Environmental Protection Obligations
of Foreign Affairs Agencies: The Unfulfilled

- Mandate of NEPA, 7 Int'L ILaw. Pol. 257

(1974) Note, the Extraterritorial Scope of
NEPA's Environmental Impact Statement
Requirement, 74 Mich. I. Rev. 349 (1975);
Appelbaum, Controlling the Hazards of In-
ternational Devélopment, 5 Ecol L.Q. 321
(1976).

NOTICES -

The policles underlylng NEPA relnforce
the Interpretation suggested by its language
and legislative history, fudiclal precedents
and administrative practice. Analysls and
disclosure in an EIS of significant environ-
mental effects provide U.S. declslonmakers
a fuller plcture of the foresceable environ-
mental consequences of thelr declslons.,
Impact statements do not dictate actions on
forelgn soll or Impose U.S. requirements on
forelgn countries; Instead, they gulde U.S.
decislonmakers ‘in determining U.S. pollcles
and actlons,

In addition, EISs provide Information to
cooperating governments which they then
could use In making declslons about projects
within, or which may affect, thelr countries.
Far from belng an Imposition, this Informa-
tlon can enhance the value of U.S. assls-

-tance or participation. 'This full disclosure

by the United States contributes to the In-
tegrity of cooperating governments' policy
meking, and thus lends support to Interna-
tional environmental cooperation as direct-
ed in 102(2)(F),» the Stockholm Declara-
tion, and other International sgreements. =

To the extent natlonal security or essen.
tial forelgn pollcy considerations make con-
trolled circulation of environmental state-
ments necessary, NEPA provides sufficlent
procedural flexibility to accomplish this.
Sectlon 102(2)(C) provides exceptlons to
public circulation of documents by Incorpo-
rating the Freedom of Information Act and
its exemptions by reference. Environmental
statement or porHons of them have been
classified, for example, when necessary to
protect national security.i Presumably, if
public examination of & propesed U.S.
actlon in another country would Jeopardize
U.S. forelgn policy in a given Instanee, circu-
lation of the environmental statement could
be restricted In accordance with these statu.
tory procedures.* In general, however, Con-
gress has mandated that environmental
statements are publlc documents.

In summary, the Council belleves that the
impact statement requirement In §102(24C)
of NEPA applies to all slgnificant effects of
proposed federal actlons on the quality of
the humnn environment—In the United
States, In other countries, and In areas out-
slde the jurisdiction of any country. Accord-
ingly, agency officlals responsible for ana-
lyzing the potentinl environmental effects
of proposed actlons.should fully assess the
potentinl impacts outside the United States,
as well as those within It; If any of*these po-
tentlal impacts are likely to be slgnificant,
an Impact statement should be prepared.

“See H.R. Rep, 92-316, 92nd Cong., 1st
sess., at 33 (1971), ]

“Sce, e.g., Convention Concerning the
Protectlon of the World Cultural and Natu-
ral Heritage, Nov. 23, 1972; Conventlon on
Nature Protectlon and Wildlife Preservation
In the We.stem__'r_le.mlsphere. Oct. 12, 1840,

"See, e.g., U.S. Navy, {inal EIS, Transit
Satellite (June 1972).

“Thus, NEPA Incorporates a procedure
for ensuring that the executlon of U.S. for-
elgn polley and U.S. environmental policy
are consistent. Of course, no agency has the
authority otherwise to deviate from NEPA's
requirements, on forelgn poliey or other
grounds. Calvert Cliffs* Coordinaling
Comm. v. AEC, 449 F. 2d 1109 (D.C, Cir.
1971),
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MeMorANDUM TO HeADs oF Acrverss ox
“EIfPPE V. SIEmRA CLUB™ arMD “FLInT
Rince v. Scexvic Rivess™

SrrTEMEER 16, 1976.

In June, the Supreme Court decided two
Cases on NEPA, Kleppe v. Sierra Club and
Flint Ridge Derelopment Co. v. Scenic
Rivers Association. These are the only opin-
fons on NEPA the Court has issued since Ab-
erdeen and Rockfish R. Co. v. (SCRAP In,
declded last year. Moreover,
cases—but particularly EKleppe—represent
the first extensive Interpretation of NEPA
by the Supreme Co

Last November ‘the Council issued 2
memorandum to agency heads on SCRAP 1T,
following our past practice of Issuing memo-
randa on Important court decisions and
other significant NEPA issues and develop-
ments. The attached memorandum on
KHleppe and Flint Ridge continues this prac-
tice, and provides briefing and analysis of
these decisions in the context of the Coun-
cll's Guidelines, existing case law, other
sources of NEPA guldance, and agency ze-
tivities.

Most of the Court’s rulings deal with pro-
gram environmental statements, labeled
comprehensive statements by the Court:
under what conditions they must be pre-
pared, what thelr scope should be, and what
actlons can proceed before a comprehensive
statement Is complete. The principal points
which emerge from the opinifon are:

(1) Comprehensive statements are neces-
sary, among other circumstances, on coher-
ent Federal programs and on related Feder-
al activitles or concurrent proposals with cu-
mulative environmental impacts: and

(2) Comprehensive statements should re-
flect consideration of future program-relat-
ed activities, sequential steps or phases, or
other proposals which may compound the
elfects of a present action.

The Court also touched on agencies’ re-
sponsibllities beyond the EIS requirement.
It emphasized the need for-early and thor-
ough integration of environmental factors
into agencies’ planning and analysis. It also
sald that agencles have authority and re-
sponsibllity to Implement NEPA in areas of
activity to which the EIS requirement may
not apply.

If agencies have questions concerning pos-
sible specific effects of these decisions on
thelr activities, we recommend consulting
with the Council's staff before taking
action. For the Council’s part, we stand
ready to meet with agency officials to dis-
cuss these declsfons, the <Council’s memo,
and agencles' general approaches to NEPA

implementation.
RusseiL W. PETenRson,
Chairman

SePTEMEER 16, 1976.

L{rvorANDUM ON “Errrrr v. Srerra Crus”
AND “FLIsT RIDGE DEvELoPMEsT CO. V.
Sceiic RIVERS Assy. oF OKLanoMA”

‘Two Supreme Court cases on NEPA were
declded in late June. These opinlons, issued
in tandem, constitute the first extensive Su-
preme Court Interpretation of NEPA.

: JELEPPE V. SIERRA CLUB™*

The more significant decislon was the Su-
preme Court's reversal of the Court of Ap-
peals for the District of Columbia in
V. Slerra Club, the Northern Great Plains
case.

The Slerra Club swed the Department of

the Interfor and other agencles responsible

See footnotes at end of article.
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